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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 
 
NOTE PROCEDURE CAREFULLY 
 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day 
preceding the hearing, counsel or self-represented parties call the department rendering 
the decision to request argument and to specify the issues to be argued. Calling counsel or 
self-represented parties requesting argument must advise all other affected counsel and 
self-represented parties by no later than 4:00 p.m. of his or her decision to appear and of 
the issues to be argued. Failure to timely advise the Court and counsel or self-represented 
parties will preclude any party from arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages 
fax or email notification to the department of the request to argue and specification of 
issues to be argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 
12’s Fax Number is: (925) 608-2693.  Dept. 12’s email address is: 
dept12@contracosta.courts.ca.gov.  Warning: this email address is not be used for any 
communication with the department except as expressly and specifically authorized by the 
court.  Any emails received in contravention of this order will be disregarded by the court 
and may subject the offending party to sanctions. 
  
Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If 
the tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must 
be attached to the proposed order when submitted to the Court for issuance of the order. 
 

 

 1.  TIME:  9:00   CASE#: MSC18-00717 
CASE NAME: O'BRIEN VS. JARRARD 
HEARING ON DEMURRER TO  4th Amended COMPLAINT of O'BRIEN FILED 
BY COUNTY OF CONTRA COSTA 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer to plaintiff Thomas O’Brien’s fourth amended complaint (4AC) 
filed by defendant County of Contra Costa.  The demurrer is sustained without leave to 
amend.  The County should prepare a separate judgment. 

Procedural Background 

This is the third opportunity the Court has had to review the sufficiency of plaintiff's third cause 
of action against the County for dangerous condition of public property.  In the Court's ruling 
sustaining the County's demurrer to the third amended complaint (TAC), the Court made the 
following determinations material to the Court's evaluation of the 4AC and the County's current 
demurrer.  The Court refers below the allegations of the current 4AC which contain similar 
material allegations and will address the new and additional allegations in a separate section 
below. 

1. Fog Line Allegations:  The Court held that Plaintiff could not base his 
dangerous condition of property claim on the absence of a fog line on the street because 
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it was outside the scope of the prelitigation tort claim filed by plaintiff with the County, 
which addressed only the dangerous condition of the walkway, not the roadway.  (See 
Fall River Joint Unified School Dist. v. Superior Court (1988) 206 Cal.App.3d 431, 434-
35.)  The Court, however, noted that the absence of the fog line on the street could be 
considered as a physical feature contributing to the alleged dangerousness of the 
obstructed walkway.  In his 4AC, Plaintiff retains one allegation regarding the fog line 
which the Court considers to have been included for that purpose.  (4AC ¶ 21, p. 4,  
ll. 24-27.) 
 

2. Use of the Roadway with Due Care: The gist of plaintiff's claim against the 
County is that plaintiff was unable to use the walkway along the western edge of Berry 
Drive in Pacheco because of its alleged dangerous condition as a result of recent rains 
which caused ankle-deep pooled water, mud and debris to make the walkway 
impassable.  (4AC ¶¶ 14, 16, 17, 20-23.)  He instead walked south on Berry Drive in the 
southbound lane of Berry Drive at the edge of the curb on the street when he was struck 
by a vehicle near midnight.  (4AC ¶¶ 14, 16, 17, 20-23.)  The Court addressed two 
statutes governing Plaintiff's claim, Government Code §§ 830(a) and 830.2, which 
collectively protect a public entity from liability unless the dangerous condition created a 
"substantial risk" of injury when the property or adjacent property is used with due care.  
If (a) the risk of injury from the condition of the property or adjacent property only arises if 
the property or adjacent property is used negligently, or (b) if the risk of injury when the 
property or adjacent property is used with due care is only minor, trivial or insignificant, 
then the public entity cannot be held liable under these statutes.  In reviewing the TAC, 
the Court ruled that the TAC's conclusory allegations that the condition was dangerous 
to a person using due care were insufficient to state a claim against the County, and the 
deficient allegations were fatal to the cause of action. Specifically, the Court in its prior 
tentative ruling stated:  
 

Without more, the Court cannot see how a pedestrian, stepping around 
an obstacle but into the path of plainly visible traffic, could possibly be 
thought to be using the property with due care. There may be particular 
facts in particular cases that might indicate otherwise, such as that the 
view of traffic was impeded by a hill, a curve, fog, or something of that 
kind. But nothing of that kind is alleged here. 

 
3. County's Actual or Constructive Knowledge of the Dangerous Condition: 

The Court ruled that the allegations of the TAC, which are retained in the 4AC, were 
sufficient to meet the liberal definition of constructive knowledge under Government 
Code § 835.2. 

 
New Facts Alleged by Plaintiff in the 4AC 

In this version of his complaint, plaintiff adds details regarding the condition of Berry Drive to try 
to address the deficiencies the Court found in the TAC.  Plaintiff alleges the northbound lane of 
Berry Drive is approximately 20 feet wide from the painted traffic line to the curb, that cars are 
allowed to park on that side of the street (the eastern side), and that "there was no apparent 
sidewalk" on the eastern side of the street in the general location where the accident occurred. 
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(4AC ¶ 15.)  Plaintiff subsequently alleges cars were parked on the eastern side of the street, 
and there was no sidewalk or curb, in explaining why he walked on the western side next to the 
curb when he could not use the pathway.  (4AC ¶ 21, p. 5, ll. 3-5.)  The southbound lane where 
Plaintiff was walking when he was struck is approximately 13 feet wide from the painted traffic 
line to the curb.  (4AC ¶ 16.)  

Plaintiff's 4AC describes the conditions of the pathway and road at the time of the accident. He 
states at the time of the accident "it had been raining heavily," Berry Drive was wet, and the 
"weather conditions ... as well as inadequate lighting along the western edge of Berry Drive, 
significantly impeded the view of motorists and pedestrians."  (4AC ¶ 17.)  The pathway that 
runs along the western edge of Berry Drive was a dirt path filled with "ankle-deep pools of water, 
and debris," and was covered in mud from the fence along Interstate 680 to the curb along the 
edge of Berry Drive from Plaintiff's home to the intersection of Center Avenue and Berry Drive.  
(4AC ¶ 20.)  He asserts "There was no feasible way" for him to use the pathway "without blindly 
subjecting himself to whatever was obscured/hidden by the pools of water and mud".  (4AC 
¶ 21, p. 4, ll. 22-24.) He also alleges the dangerous condition of the path "was compounded by 
the absence of a fog line on the street because the conditions compelled Plaintiff to walk along a 
street that had no demarcation for drivers to observe and rely upon to know the permissible area 
of travel for vehicles." (4AC ¶ 21, p. 4, ll. 24-27.)  

Mr. O'Brien alleges the dangerous, impassable condition of the pathway and lack of adequate 
lighting, which made use of the pathway dangerous since he could not see what debris or 
hazards were under the water in the path, forced him to walk in the roadway next to the curb at 
the western edge of Berry Drive.  (4AC ¶ 21.)  He alleges walking in the street on the western 
edge of Berry next to the curb, using due care, was the best of his options based on the 
condition of the pathway and the fact the other side of the street had parked cars with no curb or 
sidewalk.  (4AC ¶ 21.)  He alleges the dangerous condition of the path thus forced him into the 
street, exposing him to the risk of vehicle traffic, and that the accident would not have occurred if 
he had not been forced to walk in the street next to the curb because of the dangerous condition 
of the path.  (4AC ¶¶ 22, 23, 26.)  

Standards for Ruling on Demurrer 

In ruling on the demurrer, the Court must accept as true all well-pleaded factual allegations of 
the Second Amended Complaint, but not legal or factual conclusions or contentions of law.  
(City of Dinuba v. County of Tulare (2007) 41 Cal.4th 859, 865; Carloss v. County of Alameda 
(2015) 242 Cal.App.4th 116, 123 [citing Blank v. Kirwan (1985) 39 Cal.3d 311, 318].)  In 
determining whether the complaint states a claim for relief, the Court gives "the complaint a 
reasonable interpretation, reading it as a whole and its parts in their context. [Citation omitted.]"  
(Evans v. City of Berkeley (2006) 38 Cal. 4th 1, 6.)  The Court also considers matters of which 
the Court can properly take judicial notice. (Carloss, 242 Cal.App.4th at 123.) 

A heightened pleading standard is required to state claims against a public entity, as the Court 
explained in Brenner v. City of El Cajon (2003) 113 Cal.App.4th 434, 439 (citations omitted): 

The limited and statutory nature of governmental liability mandates that claims 
against public entities be specifically pleaded. [Citation omitted]. Accordingly, a 
claim alleging a dangerous condition may not rely on generalized allegations but 
must specify in what manner the condition constituted a dangerous condition. 

https://advance.lexis.com/api/document/collection/cases/id/4JF9-YWX0-0039-4226-00000-00?page=6&reporter=3061&cite=38%20Cal.%204th%201&context=1000516
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In addition, a general demurrer to a cause of action must dispose of the entire cause of action in 
order to be sustained.  (See Daniels v. Select Portfolio Servicing, Inc. (2016) 246 Cal.App.4th 
1150, 1167; Fremont Indem. Co. v. Fremont General Corp. (2007) 148 Cal.App.4th 97, 119.)  
(See also PH II, Inc. v. Superior Court (1995) 33 Cal.App.4th 1680, 1682-83 [reversing order 
sustaining demurrer to malpractice claim that was based on multiple separate incidents of 
malpractice only some of which may have been barred by the statute of limitations].) 

County's Request for Judicial Notice 

The County previously requested the Court take judicial notice of the claim plaintiff filed with the 
County under the Government Claims Act prior to bringing this lawsuit.  Plaintiff did not oppose 
the request, and the Court granted that request.  The County has provided another copy of the 
claim as Exhibit A to its memorandum in support of the demurrer, and the Court takes judicial 
notice of the claim in connection with the current demurrer.  (Evid. Code § 452.)  

New Allegations Regarding the Inadequate Lighting 

The Plaintiff's claim filed with the County in September 2017 states the County "did not maintain 
sidewalk, forcing claimant to walk on street".  (County Memo. ISO Dem. Exh. A.)  This was the 
"act or omission" by the County that Plaintiff alleged caused his injury.  (Id.)  The County argues 
that a claim based on the failure to provide adequate lighting along the pathway or the roadway 
is barred under Fall River Joint Unified School Dist. v. Superior Court (1988) 206 Cal.App.3d 
431, and the line of cases following it because plaintiff did not state that inadequate lighting 
along the street on the western edge of Berry Drive was a basis of the prelitigation tort claim he 
filed with the County.  

To the extent plaintiff is attempting to base his claim for a dangerous condition of public property 
on the County's failure to provide adequate lighting of the street or pathway, the Court agrees 
with the County's position for the same reasons set forth in the prior ruling on the demurrer to 
the TAC regarding the absence of a fog line, based on Fall River and the other decisions cited in 
the prior ruling, since lack of maintenance of the path, not inadequate lighting, was the stated 
basis of his prelitigation tort claim.  (Fall River, 206 Cal.App.3d at 434-35; Blair v. Superior Court 
(1990) 218 Cal.App.3d 221, 226 [the Government Claims Act and Fall River preclude "a 
complete shift in allegations, usually involving an effort to premise civil liability on acts or 
omissions committed at different times or by different persons than those described in the 
claim"]; Laabs v. City of Victorville (2008) 163 Cal.App.4th 1242, 1258 [plaintiff could not defend 
summary judgment motion by asserting a new allegation outside the allegations of the amended 
complaint regarding the placement of a light pole on the street as basis for dangerous 
condition].)  

The Court does not interpret Plaintiff's new allegation regarding the inadequate lighting, 
appearing in two phrases in paragraphs 17 and paragraph 21 of the 4AC, as being the basis for 
Mr. O'Brien's dangerous condition of public property claim alleged in this version of his 
complaint.  Mr. O'Brien alleges the lack of adequate lighting prevented him from seeing what 
was underneath the ankle deep pools of water (¶ 21) and also limited the visibility of pedestrians 
and vehicles along with the rain (¶ 17).  These allegations must be read in conjunction with 
plaintiff’s allegations that "the dirt pathway was unpaved, was filled with mud, ankle-deep pools 
of water, and debris, and was incapable of use by any pedestrian."  (4AC ¶ 20, p. 4, ll. 9-10.)  
(See also 4AC ¶ 20, p. 4, ll. 11-12 ["the SUBJECT AREA was covered with mud, ankle-deep 
pools of water, and debris from the curb to the fence along the edge of Interstate 680."].)  Read 
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as a whole, the Court construes the allegations of inadequate lighting, as well as the allegation 
regarding the absence of the fog line, as allegations regarding the physical features present at 
the time of the accident that may have contributed to the dangerousness of the condition of the 
pathway and the adjacent street.  

Whether the New Allegations of the 4AC Are Sufficient to Allege 
a "Dangerous Condition" of Property as a Matter of Law 

To constitute a dangerous condition of property subjecting a public entity to liability, the 
condition must be one that "creates a substantial (as distinguished from a minor, trivial or 
insignificant) risk of injury when such property or adjacent property is used with due care in a 
manner in which it is reasonably foreseeable that it will be used."  (Gov. Code § 830(a).)  If the 
trial court viewing the evidence in favor of the plaintiff finds "as a matter of law that the risk 
created by the condition was of such a minor, trivial or insignificant nature in view of the 
surrounding circumstances that no reasonable person would conclude that the condition created 
a substantial risk of injury when such property or adjacent property was used with due care in a 
manner in which it was reasonably foreseeable that it would be used," then there is no 
dangerous condition of property.  (Gov. Code § 830.2.) 
 
"The status of a condition as 'dangerous' for purposes of the statutory definition does not 
depend on whether the plaintiff or other persons were actually exercising due care but on 
whether the condition of the property posed a substantial risk of injury to persons who were 
exercising due care.  [Citations omitted.]"  (Cole v. Town of Los Gatos (2012) 205 Cal.App.4th 
749, 768 [emphasis added].) (See also Swaner v. City of Santa Monica (1984) 150 Cal.App.3d 
789, 799 ["So long as a plaintiff-user can establish that a condition of the property creates a 
substantial risk to any foreseeable user of the public property who uses it with due care, he has 
successfully alleged the existence of a dangerous condition regardless of his personal lack of 
due care. If, however, it can be shown that the property is safe when used with due care and 
that a risk of harm is created only when foreseeable users fail to exercise due care, then such 
property is not "dangerous" within the meaning of section 830, subdivision (a)."]; Brenner, 113 
Cal.App.4th at 439, citing Chowdhury v. City of Los Angeles (1995) 38 Cal.App.4th 1187, 1196 
["Property is not 'dangerous' within the meaning of the statutory scheme if the property is safe 
when used with due care and the risk of harm is created only when foreseeable users fail to 
exercise due care."].) 
 
Courts have established other guidelines for determining if a "dangerous condition" of public 
property exists.  For example, "The acts of third parties alone cannot constitute a dangerous 
condition of public property.  [Citation omitted.]  Such third party conduct must be combined with 
a condition of the property before liability can be imposed upon a public entity."  (Swaner, 150 
Cal.App.3d at 799.)  Further, "a condition that creates only a remote possibility of injury is not 
dangerous even if the extent of injury that may occur is substantial."  (Cordova v. City of Los 
Angeles (2015) 61 Cal.4th 1099, 1110.)  (See also Law Revision Commission Comments to 
§ 830.2, explaining § 830.2 was included "to emphasize that the courts are required to 
determine that there is evidence from which a reasonable person could conclude that a 
substantial, as opposed to a possible, risk is involved before they may permit the jury to find 
that a condition is dangerous."  [Emphasis added].)  
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Though the existence of a dangerous condition is ordinarily a question of fact, it can be 
determined as a matter of law "if reasonable minds can come to only one conclusion."  
(Bonanno v. Central Contra Costa Transit Authority (2003) 30 Cal.4th 139, 148; Sun v. City of 
Oakland (2008) 166 Cal.App.4th 1177, 1183.) 
 

Application to Plaintiff's 4AC 

The challenge the Court posed to plaintiff in its prior ruling was to explain “how a pedestrian, 
stepping around an obstacle but into the path of plainly visible traffic, could possibly be thought 
to be using the property with due care.”  In response, plaintiff has addressed what may be called 
the geographical aspect of this – that is, why it was prudent to step into the street.  But he has 
not addressed the chronological aspect – that is, why it was prudent to step into the street when 
there was a vehicle coming.  Plaintiff goes to great lengths to explain why the ankle-deep puddle 
presented a valid reason for him to go around the puddle.  But he’s still missing the Court’s real 
point, which spoke more to when it would be prudent to step into the street.  A pedestrian using 
due care, confronted with an obstacle in the sidewalk (whether a puddle, a sinkhole, or a 
boulder), will look to make sure there’s no car coming, and then step into the street to get 
around the obstacle.  If there is a car coming, he waits until the car passes, then walks around.  
That’s due care.  But for all that’s alleged in any of plaintiff’s five complaints in this case, what he 
did was to walk around the puddle and directly into the path of an oncoming vehicle – which hit 
him.  Plaintiff alleges that rain was reducing visibility generally, but he does not allege that the 
rain was so hard that a pedestrian could not see a vehicle which was close enough to hit him.  
That’s not due care.  And while the governing legal test looks to users in general rather than to 
plaintiff in particular, plaintiff lays out no set of hypothetical facts in which this puddle could have 
forced a prudent pedestrian to step into the path of an oncoming vehicle.  That’s why plaintiff’s 
claim against the County must be rejected. 

Based on the authorities cited above, if forcing pedestrians to walk on Berry Street instead of 
the pathway is safe or poses only a minor, trivial or insignificant risk, so long as pedestrians use 
the street with due care, and if the risk of harm only exists when foreseeable users fail to 
exercise due care, then plaintiff has no claim against the County for a dangerous condition of 
property.  (Brenner, 113 Cal.App.4th at 439; Chowdhury, 38 Cal.App.4th at 1196.)  

Beyond the pathway being impassable which plaintiff contends forced him to walk in the street, 
plaintiff alleges the rainy weather, the absence of a fog line to guide vehicles, and poor lighting 
all contributed to the "dangerous condition" and the accident.  He alleges that the rain and 
inadequate lighting in particular "significantly impeded the view of motorists and pedestrians".  
(4AC ¶ 17, p. 4, ll. 1-2.)  The accident also happened near midnight on a rainy night.  A 
pedestrian walking near midnight in the rain with limited visibility on a wet street close to curb at 
the edge of a road next to a 13-foot wide lane of traffic may have to exercise additional caution 
given those conditions, but with the exercise of due care could safely walk on the road.  Plaintiff 
alleges he believed he could safely walk on the street next to the curb.  (4AC ¶ 21, p. 4, l. 27 – 
5, p. 1 ["Plaintiff used the street adjacent to the SUBJECT AREA with due care by walking close 
enough to the curb that he did not believe he would be struck by a vehicle."].)   

With respect to the absence of a fog line, as the Court indicated in its prior ruling, under 
Government Code § 830.4, a public entity's failure to provide a fog line or similar roadway 
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markings by itself is not enough for the property to constitute a "dangerous condition" of public 
property.  

As to the inadequate lighting, a public entity generally has no duty to provide street lights and 
the absence of lighting generally does not mean a street is in a "dangerous condition" unless 
there are other circumstances that indicate lighting is necessary to make the street safe. 

Plaintiffs' argument is a variant of the claim that a public entity is negligent for 
failing to provide streetlights – a claim that has long been rejected. A public entity 
is under no duty to light its streets.  (Antenor v. City of Los Angeles (1985) 174 
Cal.App.3d 477, 483 (Antenor).)  "'In the absence of a statutory or charter 
provision to the contrary, it is generally held that a municipality is under no duty to 
light its streets even though it is given the power to do so, and hence, that its 
failure to light them is not actionable negligence, and will not render it liable in 
damages to a traveler who is injured solely by reason thereof.'"  (Ibid.; see 40 
Am.Jur.2d Highways, § 425, p. 126.)  A duty to light, "and the consequent liability 
for failure to do so", may arise only if there is "some peculiar condition rendering 
lighting necessary in order to make the streets safe for travel." (Antenor, supra, at 
p. 483.)  In other words, a prior dangerous condition may require street lighting or 
other means to lessen the danger but the absence of street lighting is itself not a 
dangerous condition. 

(Mixon v. Pacific Gas & Electric Co. (2012) 207 Cal.App.4th 124, 133 [emphasis added].)  

The Court in Mixon explained that to impose liability on a public entity for a dangerous condition 
of property, the plaintiff must show the public property "'possesses physical characteristics in its 
design, location, features or relationship to its surroundings that endanger users.'  [Citations 
omitted.]," and the feature of the property "has 'increased or intensified' the danger to users from 
third party conduct.'  [Citations, internal quotations omitted.]"  (Id. at 131.)  Plaintiff's 4AC does 
not contain any allegations regarding any specific features of the pathway and the adjacent 
street that suggest lighting was necessary because of characteristics that increased the danger 
to pedestrians despite pedestrians using the street with due care.  
 
It seems that rainy conditions at midnight on almost any street would limit the visibility of 
pedestrians and vehicles and that better lighting on any street would improve visibility.  
However, the law as cited above does not compel the County to light its streets absent special 
features of the area dangerous without lighting. While Plaintiff has alleged with extensive detail 
the conditions that prevented him from using the pathway, including inadequate lighting, he has 
not alleged facts that the conditions of the adjacent property (i.e. the street) were dangerous to a 
pedestrian walking in the street and exercising due care appropriate to the circumstances.  
 
Despite plaintiff's best efforts and multiple opportunities to amend his claim against the County, 
plaintiff's claim for a "dangerous condition" of public property essentially remains the same:  
Plaintiff's claim for a dangerous condition of public property is based on the fact he had to walk 
in the street rather than on the obstructed pathway on the western side of Berry Drive.  As a 
matter of law, the facts plaintiff alleged do not support a determination that there was an 
increased or intensified risk to a pedestrian walking on the edge of Berry Drive as a result of the 
condition of the pathway or the street if the pedestrian was using due care under the 
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circumstances, beyond the minor risk inherent in a pedestrian walking on the street instead of 
on a sidewalk.  (Govt. Code §§ 830(a), 830.2.)  That is not enough to state a claim against the 
County.  
 
All parties are informed that effective January 1, 2021, this case is reassigned to Department 7 
(Judge Baskin). 
 

  

 2.  TIME:  9:00   CASE#: MSC18-00885 
CASE NAME: TRUJILLO VS. PLANNED PARENTHOOD 
HEARING ON MOTION TO/FOR: PROTECTIVE ORDER AND MONETARY 
SANCTIONS, FILED BY DAWN WEINSTEIN NP , SOPHIA LEIBY, PLANNED 
* TENTATIVE RULING: * 
 
This motion is taken off calendar at the request of the moving party, so that the dispute can be 
taken up with the Discovery Facilitator. 
 
All parties are informed that effective January 1, 2021, this case is reassigned to Department 7 
(Judge Baskin). 
 

  

 3.  TIME:  9:00   CASE#: MSC18-02549 
CASE NAME: LAMONT VS. EQUITY RESIDENTIAL 
HEARING ON MOTION TO/FOR CMPL PLTF TO SIGN RECORD RELEASE FOR 
PRDCTN FILED BY EQUITY RESIDENTIAL MANAGEMENT, LLC 
* TENTATIVE RULING: * 
 
Defendant’s unopposed motion to require plaintiff to sign a release form, allowing defendant to 
obtain plaintiff’s medical and psychiatric records from the Department of Veterans Affairs, is 
granted.  Plaintiff is required to sign such a release form within ten days of service of an Order 
After Hearing hereon. 
 
The Court appreciates the candid response of plaintiff’s counsel, stating that he does not 
oppose the motion but has been unable to secure compliance from his client.  Perhaps plaintiff 
will reconsider when warned that, in light of this ruling, he very likely faces dismissal of his case 
if he disobeys this ruling. 
 
Sanctions are awarded in the amount of $540, payable by plaintiff (not plaintiff’s counsel) to 
defendant’s counsel within 30 days after service of an Order After Hearing hereon. 
 
All parties are informed that effective January 1, 2021, this case is reassigned to Department 7 
(Judge Baskin). 
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 4.  TIME:  9:00   CASE#: MSC19-00659 
CASE NAME: CURTIS VS NATIONSTAR MORTGAGE 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS FILED BY 
NATIONSTAR MORTGAGE LLC, WELLS FARGO BANK,NATIONAL ASSOCIATION, 
* TENTATIVE RULING: * 
 
By stipulation this motion is continued to January 29, 2021. 
 
All parties are informed that effective January 1, 2021, this case is reassigned to Department 7 
(Judge Baskin). 
 

  

 5.  TIME:  9:00   CASE#: MSC19-00861 
CASE NAME: MIKE MURPHY VS WILLIE HAIDARI 
HEARING ON MOTION TO/FOR: COMPEL PLAINTIFF TO APPEAR FOR DEPO, 
FILED BY WILLIE HAIDARI 
* TENTATIVE RULING: * 
 
Defendant Haidari moves to compel the appearance of plaintiffs Mike Murphy and Teri Bowman 
at deposition.  The motion is unopposed, and it is granted.  Plaintiffs must appear for deposition 
(via Zoom) at a date to be noticed by defendant’s counsel, between November 30 and 
December 18, 2020 (inclusive), unless a different date is agreed on.  Counsel should meet and 
confer with counsel for all parties in choosing a date. 
 
Sanctions are awarded in the amount of $645, payable jointly and severally by plaintiffs and 
their counsel, within 30 days after service of an Order After Hearing hereon. 
 
All parties are informed that effective January 1, 2021, this case is reassigned to Department 7 
(Judge Baskin). 
 

  

 6.  TIME:  9:00   CASE#: MSC19-01619 
CASE NAME: KEENE VS AAA 
HEARING ON PETITION TO VACATE THE ARBITRATOR'S FINAL AWARD ( 
FILED BY AMERICAN AUTOMOBILE ASSOCIATION) 
* TENTATIVE RULING: * 
 
The hearing in this matter will be continued to December 11, 2020 at 9:00 a.m.  The Court has 
been unable to locate unredacted versions of Respondent AAA’s documents lodged on October 
20, 2020, including the Memorandum of Points and Authorities in Support of the Petition to 
Vacate, and the Declaration of Steven L. Friedlander.  The Court had previously ordered these 
documents unsealed, but they seem to have been misplaced thereafter.  AAA is directed to file 
unredacted copies with the clerk’s office, and submit courtesy copies to Department 12, by 
Monday, December 7, 2020. 
 
All parties are informed that effective January 1, 2021, this case is reassigned to Department 7 
(Judge Baskin). 
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 7.  TIME:  9:00   CASE#: MSC19-01619 
CASE NAME: KEENE VS AAA 
HEARING ON PETITION TO CONFIRM CONTRACTUAL ARBITRATION AWARD ( 
FILED BY TAMALA KEENE) 
* TENTATIVE RULING: * 
 
See Line 6. 
  

  

 8.  TIME:  9:00   CASE#: MSC19-02160 
CASE NAME: M. HESTER VS L. HESTER 
HEARING ON OSC RE: WHY THIS CASE SHOULD NOT BE TRANSFERRED TO 
ALAMEDA COUNTY 
* TENTATIVE RULING: * 
 
This case is ordered transferred to Alameda County Superior Court.  Even a cursory 
examination shows that this case arises out of the same sequence of events, and involves 
ownership of the same property, as Alameda case No. RG19-017808.  Plaintiff cursorily denies 
the connection but makes no effort to explain why it is not so, beyond stating that the present 
defendant (Larry Hester) was not a defendant in the Alameda case.  Larry is, however, at least a 
cross-defendant in that case.  The Court assumes that the Alameda court will consolidate or 
coordinate this case with that one, but that is Alameda’s call. 
 
The Court observes, however, that there is a cleaner and better solution than the messy and 
time-consuming mechanics of transfer.  It appears that the present complaint really should 
never have been filed as an independent action, whether in Alameda or elsewhere.  Rather, it 
should have been filed as a cross-complaint against Larry in the existing Alameda case.  
Accordingly, the Court recommends to plaintiff that he should seek stipulation or leave in the 
Alameda case to file a cross-complaint, and then should simply dismiss this case as 
superfluous. 
 
If plaintiff chooses to proceed with this case, he will need to take the necessary steps to allow 
the transfer to proceed, or the case will remain dormant.  He has a fee waiver order, so he need 
not pay this County’s transfer fees.  However, he will need to either tender a check here for 
Alameda’s fees ($435), or file a request for a fee waiver from Alameda. 
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 9.  TIME:  9:00   CASE#: MSC19-02272 
CASE NAME: MM DEVELOPMENT VS. LINX CARD 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of MM DEVELOPMENT 
COMPANY, INC. FILED BY JOSH SENN, CHRISTINA CATANIA, ZACH SENN 
* TENTATIVE RULING: * 
 
Defendants Josh Senn, Christina Catania, and Zach Senn demur to every cause of action 
alleged against them in plaintiff’s first amended complaint (FAC).  The demurrer is sustained in 
part with leave to amend, and overruled in part.  Specifically, it is overruled only as to cause 
of action 32 (Voidable Transfers), and that only as to Josh Senn.  It is sustained as to all other 
causes of action pleaded against Josh, and as to all causes of action pleaded against Catania 
or Zach Senn. 
 
Plaintiff may file and serve a second amended complaint by January 8, 2021.  If it elects not to 
do so, Josh’s time to answer cause of action 32 will run from that date, and Catania and Zach 
Senn should prepare separate judgments. 
 
The Court also recalls that other defendants (at least Pelican and Scherer) had signaled an 
intention to file an MJOP as to the FAC, obtaining leave to file overlength briefs for that purpose.  
No such MJOP is in the file at present, however.  Whether it has been filed to date or not, the 
Court suggests that the parties may want to stipulate to take it off calendar until a second 
amended complaint is either filed or the time for it has run. 
 
The moving defendants are siblings.  To avoid confusion (and particularly because one of the 
two principal accused wrongdoers in the FAC is another Senn sibling, namely Kevin Senn), the 
Court will refer to Josh and Zach by first names, intending no disrespect. 
 

Christina Catania (DOE 1) 
 
The FAC does not name Catania at all.  She is in the case because plaintiff has subsequently 
identified her as DOE 1.  However, Catania correctly points out that whether under her actual 
name or under a DOE identifier, the FAC makes literally no allegations against Catania or 
DOE 1.  The DOE defendants are mentioned at all only in the generic, boilerplate and 
meaningless allegation that there may be some DOES out there somewhere and we’ll tell you 
who they are when we get around to it.  The FAC therefore alleges no facts and no causes of 
action against Catania.  Identifying a DOE by name does not suffice to state a cause of action 
against that DOE, in the absence of any operative allegations against her. 
 
Plaintiff has since filed a voluntary dismissal without prejudice of some, but not all, causes of 
action as against DOE 1/Catania.  The demurrer is sustained with leave to amend as to any 
remaining causes of action that plaintiff may claim to have against Catania. 
 

Zach and Josh 
 
For starters, plaintiff concedes the demurrability of the FAC as to causes of action 1 (fraud), 2 
(breach of contract), and 7 (negligence), inviting the Court to sustain as to those with leave to 
amend.  So ordered. 
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Zach is mentioned by name in the FAC only in the introductory paragraph alleging that he is an 
individual residing in Walnut Creek, and in a generic paragraph identifying Zach as one of the 
“Linx Defendants”, though stating no factual basis for lumping him into that category.  Thereafter 
he is mentioned, if at all, only insofar as undifferentiated allegations are made against the Linx 
Defendants.  As far as the FAC discloses, Zach is simply a stranger to the dispute who got sued 
because his last name is Senn. 
 
There is a little, but only a little, alleged as to Josh.  He is alleged to be a co-owner of the Linx 
Entities, and there are several assertions – lengthy, but entirely conclusory, copied right out of a 
form book and including no actual factual allegations – that Josh is an alter ego of those entities. 
 
Alter Ego.  Josh’s demurrer does not attack the sufficiency of plaintiff’s alter ego allegations as 
such.  But it appears that the only causes of action that expressly invoke Josh’s alleged alter 
ego status are cause of action 2 (breach of contract), and cause of action 32 (UVTA).  Plaintiff 
has conceded the demurrer as to cause of action 2.  Given the absence of any attack in the 
demurrer on Josh’s alter ego status as such, however, the Court overrules the demurrer as to 
cause of action 32 only, and as to Josh only.  There may be other arguable problems with the 
cause of action, but nothing is raised in the demurrer. 
 
(Cause of action 32 actually alleges alter ego status as to the “Linx Defendants”, which includes 
Zach as well as Josh.  However, given that the FAC does not otherwise make any alter ego 
allegations at all against Zach – not even the boilerplate ones made against Josh – the Court 
declines to take seriously the technical inclusion of Zach in ¶ 270 of the FAC.  If plaintiff thinks it 
has any viable alter ego theory against Zach, it can allege such a theory expressly (hopefully 
with some actual factual support) in its next iteration.) 
 
Conspiracy.  Many of the remaining causes of action purport to include theories of conspiracy 
liability against nearly all defendants.  In its opposition to the demurrer, however, plaintiff goes 
out of its way to disclaim reliance on a conspiracy theory of liability, arguing (selectively) that it 
has alleged direct liability instead.  It also argues cursorily that it has adequately alleged 
conspiracy.  But it hasn’t.  Its conspiracy allegations, like its alter ego allegations, are form book 
boilerplate, containing no actual factual allegations of any kind.  In particular, the FAC alleges no 
overt conspiratorial acts on the part of either Josh or Zach, or anyone else for that matter.  If 
plaintiff thinks it has a conspiracy theory of liability, it must lay out the actual factual allegations 
asserted to constitute the conspiratorial acts of each defendant. 
 
Aiding and Abetting.  Similarly, although plaintiff argues cursorily that it has alleged aiding-and-
abetting liability as to various causes of action, nowhere does the FAC actually identify a single 
concrete action by which Josh or Zach aided or abetted anyone in anything. 
 
Fraud.  Plaintiff concedes the demurrability of its first fraud cause of action (number 1).  Most of 
the rest of its fraud counts – particularly the even-numbered counts from 8 to 24 – rest on 
specific allegations of fraudulent statements made by Kevin Senn.  But there is not even a 
single alleged fraudulent representation imputed to either Zach or Josh.  Nor, as discussed 
above, does the FAC assert any other viable theory on which Zach or Josh could be liable for 
Kevin’s alleged fraudulent statements. 
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Cause of action 26 is a bit different, in that it alleges fraudulent representations by “Defendants” 
without further specification.  But it never identifies with any particularity what those 
representations were, let alone identifying who made them, or when, or how.  There is no 
allegation that Zach or Josh made any of these unidentified misrepresentations. 
 
Interference Torts.  Causes of action 28, 29, and 30 assert various interference torts against 
“Defendants”, without further elaboration or detail.  The lack of detail, moreover, goes to the acts 
of interference, as well as to the persons committing those acts:  The FAC does not specify a 
single action by anyone that constitutes the asserted interference.  Simply asserting the word 
“interference” is no more than an unsupported legal conclusion. 
 
Plaintiff’s Opposition.  Plaintiff’s opposition brief actually argues that it has alleged non-
conspiracy-based theories of liability against Josh and Zach only as to three causes of action in 
particular, namely numbers 4 (conversion), 5 (Penal Code § 496), and 6 (UCL).  But these 
causes of action remain excessively vague and indefinite.  Plaintiff alleges that “defendants” 
have interfered with plaintiff’s right to possess money.  But once again, no particular action 
asserted to constitute such “interference” is identified as to anyone, let alone as to Josh or Zach.  
Further, plaintiff argues that its UCL cause of action is viable because it alleges that it is entitled 
to restitution.  But of what?  The FAC does not allege that either Josh or Zach has ever 
personally received a single penny of plaintiff’s that he should have to restitute to plaintiff. 
 
All parties are informed that effective January 1, 2021, this case is reassigned to Department 7 
(Judge Baskin). 
 

  

10.  TIME:  9:00   CASE#: MSC20-00220 
CASE NAME: JACKSON VS S&L REMODELING 
HEARING ON MOTION TO/FOR VACATE DEFAULT ENTRY FILED BY S&L 
REMODELING LLC 
* TENTATIVE RULING: * 
 
Defendant’s motion to vacate the entry of default is granted.  Defendant must file and serve its 
answer by December 18. 
 
Neither plaintiff’s original complaint nor his first amended complaint was ever properly served on 
defendant.  At most, there was a proof of service accompanying the FAC, stating that it was 
served by ordinary mail, as if it were an amended pleading after defendant had already 
appeared.  (Plaintiff’s opposition claims that this was certified mail, but the proof of service did 
not say so.)  Nor was a Summons ever even issued on the first amended complaint, and there is 
no evidence that even the original Summons was ever served, by mail or otherwise. 
 
This is facially inadequate as a service of summons to require a defendant to respond to a 
lawsuit, and plaintiff’s opposition makes no serious attempt to show otherwise.  It was incorrect 
of the clerk’s office to enter a default on the basis of such a manifestly insufficient proof of 
service.  But worse yet, it was unprofessional of plaintiff’s counsel to have sought entry of 
default without having even attempted to make proper service of process. 
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This case is set for Case Management Conference on March 24, 2021 at 8:30 a.m. in 
Department 7. 
 
All parties are informed that effective January 1, 2021, this case is reassigned to Department 7 
(Judge Baskin). 
 

  

11.  TIME:  9:00   CASE#: MSC20-00512 
CASE NAME: CITY OF ELK GROVE VS. ARNTZ BUILDERS 
HEARING ON DEMURRER TO 1st Amended CROSS COMPLAINT of SWA GROUP 
FILED BY ROEBBELEN CONSTRUCTION MANAGEMENT 
* TENTATIVE RULING: * 
 
Cross-defendant Roebbelen Construction Management Services demurs to SWA Group’s First 
Amended Cross-Complaint (FAXC).  The demurrer is sustained with leave to amend.  SWA 
shall file and serve any further amended cross-complaint on or before January 4, 2021.  If it 
elects not to do so, Roebbelen should prepare a separate judgment.  
 
Preliminary Matters. 
 

 CCP 430.41.  The Court commends the parties on their successful meet-and-confer 
discussion, which resulted in the dismissal of former cross-defendant Roebbelen 
Contracting, Inc. 

 

 Roebbelen’s RJN.  Roebbelen’s request for judicial notice is superfluous as to Exhibit 1, 
but the Court appreciates the convenience of having a copy of the First Amended 
Complaint presented with the opening papers.  Roebbelen’s request is denied as to 
Exhibit 2, and granted as to Exhibits 3 and 4.  Exhibit 2 is a contract between two private 
entities, and thus is not a proper subject of judicial notice. 

 

 SWA’s RJN.  SWA’s unopposed request for judicial notice is granted. 
 
Analysis.  This is construction litigation.  In the underlying principal complaint, plaintiff City has 
sued a number of defendants, alleging that they improperly laid certain concrete surfaces, 
resulting in unacceptable cracking.  Cross-complainant SWA is one of those defendants. 

Cross-defendant Roebbelen was the construction manager.  The City did not sue Roebbelen, 
although apparently Roebbelen was fired at some point.  In the FAXC SWA sues Roebbelen for 
indemnity, contribution, and declaratory relief, on the basis that SWA and Roebbelen may be 
co-tortfeasors jointly responsible for negligence causing the City’s alleged harms. 

The parties agree on the basic principles governing this demurrer.  They agree that Roebbelen 
can be liable to SWA for indemnity as a co-tortfeasor only if Roebbelen is a tortfeasor as to the 
City.  In other words, if Roebbelen’s potential liability to the City could rest only on a contractual 
theory, then Roebbelen is not a tortfeasor and SWA cannot seek indemnity or contribution from 
Roebbelen.  Thus, SWA’s case against Roebbelen comes down to SWA’s attempt to show that 
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the City could have sued Roebbelen for tort, as opposed to contract.  Thus, SWA’s cross-
complaint can be viable only if SWA alleges ultimate facts showing a common law duty of care 
owed by Roebbelen to plaintiff City.  The Court finds that SWA has not alleged ultimate facts 
showing such a duty, and this is fatal to SWA’s equitable indemnity theories as currently 
pleaded.  (See BFGC Architects Planners, Inc. v. Forcum/Mackey Construction, Inc. (2004) 119 
Cal.App.4th 848, 852-53.  See generally Erlich v. Menezes (1999) 21 Cal.4th 543, 551-53.) 
 
BFGC presented the same situation as here, and it is directly on point.  The cross-complainant 
architecture firm also alleged a negligence cause of action against the cross-defendant 
contractors.  This is important, because it shows that the court in BFGC was compelled to 
consider whether a breach of contract gives rise to a negligence cause of action.  The court 
found that it does not, and then found that because the negligence cause of action failed, the 
trio of equitable indemnity causes of action must also fail. 

The contractors each filed a demurrer and a motion to strike directed to the equitable indemnity 
causes of action.  The trial court sustained the demurrers without leave to amend, ruling that the 
negligence claim failed to state a cause of action because it sought purely economic damages.  
The equitable indemnity claims failed for that same reason and also because they were purely 
derivative of the negligence cause of action. 

The Court of Appeal affirmed.  The court held that one factor is necessary for the doctrine of 
equitable indemnity to apply: with limited exceptions, there must be some basis for tort liability 
against the proposed indemnitor.  Generally, it is based on a duty owed to the underlying 
plaintiff. 

The Court of Appeal found no duty to the underlying plaintiff under the cross-complaint’s 
allegations, reasoning as follows (the “plaintiff” in this quote refers to the cross-complainant): 

And there are no facts to support this.  Plaintiff argues that neither district's 
pleadings nor those of defendants can dictate the outcome.   We agree, with the 
caveat that plaintiff’s pleadings control in ruling on a demurrer.  Here, plaintiff's 
own complaint torpedoes its claim.  It alleges defendants breached their duties to 
district by failing to comply with the terms of their contracts.  This is not a 
cognizable claim on which to base equitable indemnity. 
 
“A person may not ordinarily recover in tort for the breach of duties that merely 
restate contractual obligations.  Instead, ‘ “[c]ourts will generally enforce the 
breach of a contractual promise through contract law, except when the actions 
that constitute the breach violate a social policy that merits the imposition of tort 
remedies.” ’ [Citations.]”  (Aas v. Superior Court (2000) 24 Cal.4th 627, 643 [101 
Cal. Rptr. 2d 718, 12 P.3d 1125], superseded by statute on another ground as 
set out in Rosen v. State Farm General Ins. Co. (2003) 30 Cal.4th 1070, 1079–
1080 [135 Cal. Rptr. 2d 361, 70 P.3d 351].) 

 
(119 Cal.App.4th at 852-53.) 

SWA raises several arguments and citationsto try to escape BCFG’s holding.  None succeeds. 
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The Pleadings.  SWA relies heavily on the argument that (1) plaintiff City alleges an as yet 
unchallenged negligence cause of action against SWA in the First Amended Complaint, and 
(2) SWA alleges in the FAXC that Roebbelen owed plaintiff City a common law duty of care.  
The Court finds this reliance misplaced.  It is axiomatic that, when considering a demurrer, 
courts “do not assume the truth of contentions, deductions, or conclusions of law.”  (See 
California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 247.) 
 
SWA is not bound by the City’s decision not to sue Roebbelen, whether for contract or tort.  But 
conversely, Roebbelen is not bound by the City’s assertion of a negligence claim against SWA, 
nor by SWA’s tactical decision not to challenge that claim by demurrer.  Whether or not the City 
has a viable tort claim against SWA is not before the Court.  But what is before the Court is 
whether the City could have a viable tort claim against Roebbelen.  SWA cannot make it so just 
by stating the legal conclusion that Roebbelen owed a duty of care to the City. 
 
SWA’s Duty Cases.  SWA cites two Court of Appeal decisions for the proposition that 
Roebbelen owed plaintiff City a negligence duty of care.  The Court finds these two decisions 
to be either no longer good law or so narrowly limited that they do not apply in the case at bar. 
 

 North American.  SWA first cites the North American decision.  (North American 
Chemical Co. v. Superior Court (1997) 59 Cal.App.4th 764, 773-74.)  A federal District 
Court decision has cogently questioned the extent to which North American is still good 
law, given subsequent decisions of the California Supreme Court.  (See ProPortion 
Foods, LLC v. Master Prot., LP (C.D.Cal. Sep. 25, 2019, No. 2:19-cv-01768-R-AGR) 
2019 U.S.Dist.LEXIS 228536, at *6-7.) 

  
To the extent that North American is still good law, it was narrowly limited in 
the California Supreme Court’s Erlich decision.  (See Erlich v. Menezes (1999) 
21 Cal.4th 543, 551 [North American is subject to the rule that “conduct amounting to 
a breach of contract becomes tortious only when it also violates a duty independent of 
the contract arising from principles of tort law”].)  As so limited, North American has 
no application in the case at bar, because SWA has alleged no ultimate facts – 
independent of the City-Roebbelen contract – that would give rise to a negligence duty of 
care on Roebbelen’s part. 

 

 Stonegate.  The Stonegate decision ruled that a general contractor could sue its 
subcontractor for indemnity based on the subcontractor’s potential negligence liability to 
the owner.  (Stonegate Homeowners Assn. v. Staben (2006) 144 Cal.App.4th 740, 
748-749.)  However, there is a crucial point of distinction:  In Stonegate, there was 
no contractual relationship between the subcontractor (the proposed indemnitor) and 
the owner.  Thus, the rationale of BCFG and similar cases – that the parties should be 
governed by their contract rather than tort law – does not apply.  In the case at bar, there 
is a contractual relationship between Roebbelen (the proposed indemnitor) and the 
owner, plaintiff City.  (See Tesoro Ref. & Mktg. Co. LLC v. Pac. Gas & Elec. Co. 
(N.D.Cal. Aug. 29, 2014, No. 14-cv-00930-JCS) 2014 U.S.Dist.LEXIS 121399, *14-16 
[the Stonegate line of cases was “intended to provide a remedy to owners who are not in 
privity with subcontractors and thus have no direct contractual claim”].) 

 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   12/04/20 

 
 

- 17 - 

Accordingly, because there is a contractual relationship between Roebbelen and plaintiff City, 
the BFGC and Erlich decisions are controlling in the case at bar.  SWA has not alleged ultimate 
facts showing that SWA and Roebbelen are potential joint tortfeasors, and so has not alleged a 
basis for seeking equitable indemnity from Roebbelen. 
 
The Court does not readily see how SWA could amend to state a viable indemnity or 
contribution claim against Roebbelen.  As this is a first demurrer, however, the Court will allow 
one more attempt to do so, if SWA chooses to try. 
 
All parties are informed that effective January 1, 2021, this case is reassigned to Department 7 
(Judge Baskin). 
 

  

12.  TIME:  9:00   CASE#: MSC20-00822 
CASE NAME: CORONA-VILLANEUVA VS. MARKETSO 
HEARING ON MOTION TO/FOR FOR CHRISTINA PYLE ENGLE TO APPEAR PRO 
HAC VICE FILED BY MARYLAND MARKETSOURCE, INC., ALLEGIS GROUP 
* TENTATIVE RULING: * 
 
The application of Christina Pyle Engle to appear pro hac vice in this case is granted.  The 
Court has already signed the order. 
 
All parties are informed that effective January 1, 2021, this case is reassigned to Department 7 
(Judge Baskin). 
 

  

13.  TIME:  9:00   CASE#: MSC20-00827 
CASE NAME: DOE VS WEAMER 
HEARING ON MOTION TO/FOR STRIKE DEFT'S AMND ANSWER FILED BY JANE 
DOE 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to strike defendant’s amended answer is denied.  The motion is frivolous. 
 
As far as the Court can make out, the substance of plaintiff’s motion is that defendant is 
pleading as “affirmative defenses” certain items that are really elements of plaintiff’s own 
complaint and her own case-in-chief, and therefore they aren’t really affirmative defenses.  The 
Court made much the same point in its ruling on plaintiff’s demurrer to the original answer.  The 
Court commented, however, that if defendant had additional factual allegations to adduce in 
support of his affirmative defenses, over and above what was covered factually by simply 
denying plaintiff’s allegations, it would be appropriate for him to put those additional factual 
allegations into his answer.  It appears that he has done so. 
 
In any event, to the extent that plaintiff were right that any of defendant’s affirmative defenses 
are really just denials of her own allegations, it might be thought that defendant was doing 
plaintiff a favor rather than a disservice, by seemingly volunteering to bear a burden of proof that 
should be placed on plaintiff herself.  Frankly the Court does not think that anything of 
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substance will ever come of that point, because the Judge who tries this case can be counted 
on to sort through what factual points are part of plaintiff’s case as opposed to affirmative 
defenses.  But the Court remains puzzled by why plaintiff seems to think there is anything to her 
disadvantage in defendant’s assertedly unnecessary pleading practices. 
 
The Court also notes that plaintiff’s papers (on this motion, as well as on the sanctions motion 
and the several discovery motions pending) do not comply with CRC 3.1110(f) and Local Rule 
3.42 concerning tabbing of exhibits.  Plaintiff is directed to review these rules and comply with 
them as to any future filings.  Failure to do so may result in rejection or disregard of 
nonconforming papers. 
 
All parties are informed that effective January 1, 2021, this case is reassigned to Department 7 
(Judge Baskin). 
 

  

14.  TIME:  9:00   CASE#: MSC20-00827 
CASE NAME: DOE VS WEAMER 
HEARING ON MOTION TO/FOR COMPEL FURTHER RESPONSES TO DISCOVERY 
FILED BY EDWARD WEAMER 
* TENTATIVE RULING: * 
 
This motion is continued to December 11 so that it can be heard together multiple other 
discovery motions in the case. 

  

15.  TIME:  9:00   CASE#: MSC20-00827 
CASE NAME: DOE VS WEAMER 
HEARING ON MOTION TO/FOR SANCTIONS PURS TO CCP 128.7 FILED BY 
JANE DOE 
* TENTATIVE RULING: * 
 
Plaintiff’s motion for sanctions is denied.  The motion is frivolous. 
 
Plaintiff filed this motion attacking the good faith of defendant’s original answer, which is now 
superseded.  That answer was addressed at length on plaintiff’s demurrer to it.  The Court’s 
ruling on that demurrer commented that although defendant’s cursory and boilerplate affirmative 
defenses were technically impermissible (which is why the Court sustained the demurrer in large 
part), they are also more or less standard practice among civil litigation attorneys in California.  
It also commented that the Court questioned whether plaintiff’s demurrer, though meritorious, 
was really a worthwhile exercise.  Plaintiff should have withdrawn this motion in light of the 
Court’s demurrer ruling. 
 
Plaintiff’s present reply brief also seeks to raise what she perceives as improprieties in 
defendant’s amended answer.  But in the first place, the present motion does not go to the 
amended answer, which did not exist when the motion was filed.  Further, those asserted 
deficiencies are addressed and rejected in Line 13. 
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Plaintiff is cautioned that she should reflect seriously before she files any more sanctions 
motions of this kind.  Plaintiff is commendably diligent in pursuing this case for what she 
believes to be a serious wrong done to her.  But there is a difference between diligent 
prosecution and scorched-earth procedural warfare.  In particular, she needs to correct her 
misconception that everything a civil litigant does wrong (such as filing a demurrable pleading) 
automatically amounts to the level of misconduct that could be sanctioned under Code of Civil 
Procedure §§ 128.5 or 128.7.  Plaintiff is warned that if she files future sanctions motions that 
are as baseless as this one, she faces the prospect that the Court may instead order sanctions 
against her, for filing a frivolous sanctions motion. 
 

  

16.  TIME:  9:00   CASE#: MSC20-00827 
CASE NAME: DOE VS WEAMER 
HEARING ON MOTION TO/FOR FOR PRTCTV ORD GVRNG SCOPE OF DISCOVERY 
FILED BY JANE DOE 
* TENTATIVE RULING: * 
 
This motion is continued to December 11 so that it can be heard together multiple other 
discovery motions in the case. 

  

17.  TIME:  9:00   CASE#: MSC20-01299 
CASE NAME: FIDELITY NATIONAL TITLE VS BUT 
HEARING ON DEMURRER TO COMPLAINT of FIDELITY NATIONAL TITLE 
INSURANCE FILED BY ANNE MARIE BURCELL 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer filed by defendant Anne Marie Burcell.  The demurrer relates to 
the Complaint filed by Fidelity National Title Insurance Company.  The complaint alleges causes 
of action for (1) breach of implied warranty of title; (2) intentional misrepresentation; 
(3) negligent misrepresentation; and (4) restitution based on unjust enrichment due to fraud or 
mistake. 

Defendant demurs pursuant to Code of Civil Procedure § 430.10(e) and (f) on the grounds that 

Plaintiff has failed to allege facts sufficient to state causes of action for its claims and the 

pleading as a whole is uncertain. 

The demurrer is overruled.  Defendant must file and serve her answer by December 18. 

Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.”  
(Holiday Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.)  A complaint “is 
sufficient if it alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 
42 Cal.4th 531, 550), but the plaintiff must set forth the essential facts of his or her case “with 
reasonable precision and with particularity sufficient to acquaint [the] defendant with the nature, 
source and extent” of the plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., Inc. v. 
Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099.)  Legal conclusions are insufficient.  
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(Id. at 1098–99; Doe, 42 Cal.4th at 551 n.5.)  The Court “assume[s] the truth of the allegations in 
the complaint, but do[es] not assume the truth of contentions, deductions, or conclusions of 
law.”  (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 247.) 

The Complaint’s Allegations 

This case arises out of the sale of real property commonly known as 1120 Gregory Avenue, 
Martinez.  (Complaint at ¶ 8.)  Plaintiff issued an Owner’s Title Policy in connection with the 
conveyance of the Subject Property.  (Id. at ¶ 21.)  Plaintiff alleges that two tax liens were 
recorded against the property because defendant made certain green energy home 
improvements financed through Ygrene.  (Id. at ¶¶ 10, 13.)  In connection with the Title Policy, 
plaintiff prepared a preliminary report listing all known encumbrances against title to the Subject 
Property (id. at ¶ 22).  On September 7, 2017 defendant Burcell signed a document entitled 
“Preliminary Report Approval” indicating that she had read the Preliminary Report and knew of 
no other matters affecting the condition of title to the Subject Property at the time she signed it.  
(Id. at ¶ 24.)  Similarly, Defendant Burcell signed Escrow Instructions on September 7, 2017 that 
contained a representation that she knew of no other encumbrances other than those listed in 
said escrow instructions.  (Id. at ¶ 25).  Neither the Preliminary Report nor the Escrow 
Instructions listed the Tax Liens.  (Id. at ¶¶ 23, 25.) 

On or about September 11, 2017 defendant received the net sum of $103,744.94 from the 
proceeds of the sale of the Subject Property to plaintiff’s insured.  (Complaint at ¶ 26.)  On or 
about March 11, 2019, a claim was submitted on behalf of plaintiff’s insured after it was 
discovered that the Tax Liens encumbered the Subject Property.  (Id. at ¶ 27.)  Compelled 
pursuant to the terms of the Title Policy, plaintiff tendered funds to pay off the Tax Liens in the 
amount of $9,280.28 to Wells Fargo (for the payment it made on behalf of plaintiff’s insured to 
Zion Bank) and the balance of $88,072.53 to Zion Bank for the balance.  (Id. at ¶¶ 31, 32.)  
Consequently, Ygrene released both tax liens.  (Id. at ¶¶ 33, 34.) 

Analysis 

As a threshold issue, the Court declines to sustain the demurrer on the grounds of uncertainty.  

Uncertainty is a disfavored ground for demurring to a complaint.  (See, e.g., Khoury v. Maly’s of 

California (1993) 14 Cal.App.4th 612, 616; 1 Weil & Brown, Civil Procedure Before Trial (Rutter 

Group 2011) § 7:84, p. 7(l)-39.)  A demurrer for uncertainty generally will be sustained only 

when the complaint is such that the defendant cannot even determine what it must respond to.  

(Williams v. Beechnut Nutrition Corp. (1986) 185 Cal.App.3d 135, 139.)  Defendant does not 

identify any particular respect in which the complaint is opaque or vague, and the Court can see 

none. 

Breach of Implied Warranty of Title (first cause of action) 

Defendant demurs to the first cause of action on the grounds that “Plaintiff has failed to allege 
the special tax liens were made, done, or suffered by Defendant, and has failed to allege 
Plaintiff is entitled to recovery under such action.”  (Dem. at 3:6-7.)  Plaintiff, in fact, specifically 
alleges that “[t]he Tax Liens constituted encumbrances done, made, or suffered by Defendants 
or a person claiming under them, as the Improvements were undertaken by Defendants and/or 
a person acting on their behalf.”  (Complaint at ¶ 37.)  Each of the tax liens are incorporated by 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   12/04/20 

 
 

- 21 - 

reference into the Complaint and list Defendant Burcell as the owner of the Subject Property.  
(See Complaint at ¶ 9, Ex.9; ¶ 13, Ex. 2; ¶ 15, Ex. 3.) 

Defendant also demurs on the grounds that “Plaintiff fails to properly plead the Mello-Roos Act.  
(Dem. at 3:13.)  Specifically, Defendant argues that Plaintiff’s Complaint “fails to allege that 
Defendant did not make a good faith effort [to obtain a disclosure regarding a special tax].”  (Id. 
at 3:16-17.) Plaintiff argues that lack of good faith is alleged in that the Complaint alleges that 
Defendant had several opportunities to disclose the tax liens and failed to do so.  (See, e.g., 
Complaint at ¶¶ 47-49.)  Moreover, the complaint alleges that defendant had actual knowledge 
of the liens.  Plaintiff has not provided any authority (and the Court is not aware of any) that 
suggests this is insufficient under the statute.  

Plaintiff has alleged facts sufficient to state a cause of action for breach of implied warranty of 
title. 

Intentional Misrepresentation (second cause of action) 

Plaintiff demurs to this cause of action on the grounds that “Plaintiff failed to allege with 
specificity Defendant knew the representations were false or made recklessly and without 
regard for the truth.”  (Dem. at 3:26-27.)  Defendant also argues that Plaintiff fails to allege 
justifiable reliance.  (Dem. at 4:8.) 

The elements of a cause of action for intentional misrepresentation are (1) that defendant 
represented to plaintiff that a fact was true; (2) that defendant’s representation was false; 
(3) that defendant knew that the representation was false when she made it, or that she made 
the representation recklessly and without regard for its truth; (4) that defendant intended that 
plaintiff rely on the representation; (5) that plaintiff reasonably relied on defendant’s 
representation; (6) that plaintiff was harmed; and (7) that plaintiff’s reliance on defendant’s 
representation was a substantial factor in causing its harm.  (CACI 1900.) 

Plaintiff alleges that “[o]n or about September 7, 2017, Defendants represented in the 
Preliminary Report Approval that they had read the Preliminary Report and knew of no other 
matters pertaining to the condition of title other than those stated in the Preliminary Report.”  
(Complaint at ¶ 47.)  Plaintiff further alleges that “on or about September 7, 2017 Defendants 
represented in the Escrow Instructions that there were no other matters pertaining to the 
condition of title other than those listed in the Escrow Instructions.”  (Id. at ¶ 48.)  Plaintiff’s 
factual basis for these allegations are that the Tax Liens were levied against the Subject 
Property with defendant’s consent.  (See, e.g., Complaint at ¶ 11: “Tax Lien #1 was recorded 
because Defendants made certain green energy home improvements (hereinafter the 
‘Improvements’), which were financed through Ygrene, and subject to the special taxation 
provisions of Mello-Roos”; see also Complaint at ¶ 13 [Ygrene recorded an amended notice of 
special tax lien ostensibly for a second project].)  Plaintiff alleges that “the Tax Liens and the 
Improvements related thereto were conditions of title known to Defendants at the time they 
represented that there were no other matters pertaining to the condition of title other than those 
stated in the Preliminary Report and in the Escrow Instructions.”  (Id. at ¶ 50.) 

Critically, the Complaint alleges that (1) defendant represented to plaintiff that there were no 
other matters other than those stated in the Preliminary Report and listed in the Escrow 
Instructions (Complaint at ¶¶ 47, 48) when neither the Preliminary Report nor the Escrow 
Instructions listed the Tax Liens as matters pertaining to the condition of title (id. at ¶ 49); 
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(2) that Tax Liens had been recorded against the Subject Property on November 10, 2016 and 
November 28, 2016 (id. at ¶ 50); (3) that defendant knew about the Tax Liens when they 
represented that there were no other matters pertaining to the condition of title other than those 
stated in the Preliminary Report and in the Escrow Instructions (id.); (4) that defendants 
intended that plaintiff rely on the representations when Plaintiff issued the Title Policy (id. at 
¶ 52); (5) that plaintiff reasonably relied on defendants’ representations when it issued the Title 
Policy (id. at ¶ 53); (6) that pursuant to the Title Policy, and not as a volunteer, plaintiff was 
compelled to reimburse plaintiff’s Insured’s lender for the special tax payment made on behalf of 
plaintiff’s insured as well as the balance of the Tax Liens to Zion Bank (id. at ¶¶ 56-58); and 
(7) had the Tax Liens been disclosed, plaintiff would have either taken steps to insure that the 
Tax Liens were paid off in escrow or excepted coverage for the Tax Liens when issuing the Title 
Policy (id. at ¶ 54.) 

With respect to justifiable reliance, defendant argues that “Plaintiff does not provide any support 
for its claim [that] its reliance was justified based upon its own knowledge and experience to 
prepare preliminary title reports and to search for such liens that may not be within the 
grantor/grantee index.”  (Dem. at 4:13-15.)  Defendant misapprehends the function of title 
insurance. (See Siegel v. Fidelity Nat’l Title Ins. Co. (1996) 46 Cal.App.4th 1181, 1191-92 
[preliminary title reports are essentially a statement of the terms and conditions upon which a 
title insurance company offers a title policy].)  Defendant’s argument lacks merit. 

Plaintiff has alleged facts sufficient to state a cause of action for intentional misrepresentation. 

Negligent Misrepresentation (third cause of action)  

Defendant’s argument with respect to the third cause of action is duplicative of her argument 
regarding the second.  For the same reasons discussed above, plaintiff has alleged facts 
sufficient to state a cause of action for negligent misrepresentation.  

 Restitution Based on Unjust Enrichment Due to Fraud or Mistake (fourth cause of action) 

Defendant demurs to this cause of action on the grounds that plaintiff fails to allege facts that it 
is entitled to restitution and the grounds that unjust enrichment “is not a valid cause of action in 
California.”  (Dem. at 5:16-17.)  Plaintiff relies on Meixner v. Wells Fargo Bank, N.A (E.D.Cal. 
2015) 101 F.Supp.3d 938. 

“Unjust enrichment is synonymous with restitution.”  (Durell v. Sharp Healthcare (2010) 183 
Cal.App.4th 1350, 1370.)  A person is required to make restitution if the failure to do so would 
result in unjust enrichment.  (First Nationwide Savings v. Perry (1992) 11 Cal.App.4th 1657, 
1662–1663.)  Restitution based on unjust enrichment is not available, however, if an 
enforceable express contract determines the parties’ rights and obligations.  (Durell, 183 
Cal.App.4th 1370.) 

The Court does not find this cause of action barred as only specifying remedies because the 
Court of Appeal has recognized that a “cause of action is also commonly used in pleading as 
applying only to the relief sought ….”  (McDowell v. Watson (1997) 59 Cal.App.4th 1155, 1160 
[quotations omitted].)  

Plaintiff’s restitution cause of action is predicated on the theory that defendant received 
$103,744.94 from the sales proceeds and ought to have paid $97,352.81 at the close of escrow 
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to resolve the tax liens. (Complaint at ¶ 87.)  Plaintiff has alleged facts sufficient to state a cause 
of action for restitution based on unjust enrichment. 

All parties are informed that effective January 1, 2021, this case is reassigned to Department 7 
(Judge Baskin). 
 

  

18.  TIME:  9:00   CASE#: MSC20-01319 
CASE NAME: SOLANO TRANSPORTATION VS SCHER 
HEARING ON MOTION TO/FOR CHANGE VENUE TO SANTA CLARA OR MONTEREY 
FILED BY STEVEN M. SCHERNER 
* TENTATIVE RULING: * 
 
Defendant Scherner’s motion to change venue is denied.  Venue has already been changed in 
this action once (from Solano to Contra Costa), on Scherner’s motion.  He argued at that time 
that Contra Costa is not a “neutral” county.  The Solano court flatly rejected his contention and 
ordered transfer to this Court.  Scherner now raises the same arguments that were considered 
and rejected on his prior transfer motion.  This is therefore nothing but an improper motion for 
reconsideration, see Code of Civil Procedure § 1008. 
 
To the extent that defendant claims his new motion is different because he is adding an 
additional statutory argument, the time for him to do that was in the prior motion, not by 
sequential motions seeking the same relief. 
 
All parties are informed that effective January 1, 2021, this case is reassigned to Department 7 
(Judge Baskin). 
 

  

19.  TIME:  9:00   CASE#: MSC20-01582 
CASE NAME: ACAPULCO INC VS AUCTION EXCHAN 
HEARING ON MOTION TO/FOR CHANGE OF VENUE FILED BY AUCTION 
EXCHANGE INC 
* TENTATIVE RULING: * 
 
Defendant Bar None Auction’s motion for a change of venue to the County of Sacramento is 

denied.  

Timeliness 

As a threshold issue, plaintiff argues that the motion is untimely.  It is technically untimely, but 

the tardiness does not bar consideration of the motion. 

Code of Civil Procedure § 396b provides that “if an action or proceeding is commenced in a 

court having jurisdiction of the subject matter thereof, other than the court designated as the 

proper court for the trial thereof, under this title, the action may, notwithstanding, be tried in the 

court where commenced, unless the defendant, at the time he or she answers, demurs, or 

moves to strike, or, at his or her option, without answering, demurring, or moving to strike and 
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within the time otherwise allowed to respond to the complaint, files with the clerk, a notice of 

motion for an order transferring the action or proceeding to the proper court, together with proof 

of service, upon the adverse party, of a copy of those papers.” 

The statute thus creates two separate deadlines, which operate differently as to waiver of venue 

objections.  First, the motion cannot be filed after the moving defendant has answered, 

demurred, or moved to strike.  It has been held that answering without filing a venue motion 

operates to waive venue objections, and bars a later-filed venue motion.  (Dugar v. Happy Tiger 

Records, Inc. (1974) 41 Cal.App.3d 811, 819-20.) 

Second, if the moving defendant moves to transfer venue in lieu of answering or otherwise 

responding to the complaint, the deadline to file the motion is the same as the deadline for 

answering or responding.  A defendant which misses that deadline runs the risk that its default 

will be entered during the interim between the deadline and the filing of the motion.  If no default 

is entered, however, it is settled that the tardy filing of the motion does not preclude 

consideration and granting of the motion.  (E.g., Walt Disney Parks & Resorts U.S., Inc. v. 

Superior Court (2018) 21 Cal.App.5th 872; Lyons v. Brunswick-Balke-Collender Co. (1942) 20 

Cal.2d 579; Van Gaalen v. Superior Court (1978) 80 Cal.App.3d 371.) 

Here, defendant has not answered, demurred, or moved to strike.  Under Walt Disney, 

therefore, the motion is not time-barred.  Furthermore, although counsel for plaintiff complains in 

his declaration that defendant’s counsel did not contact him prior to filing his motion to transfer 

venue, the statute does not include a meet and confer requirement. 

Venue 

It is uncontested that plaintiff corporation is a resident of Contra Costa County, and defendant 

corporation is a resident of Sacramento County.  The contract sued on contains no express 

provisions as to where it is deemed to have been made, or where it is to be performed, or where 

venue would lie for a suit for breach. 

Pursuant to Code of Civil Procedure § 395(a), the general venue rule is that “the superior court 

in the county where the defendants or some of them reside at the commencement of the action 

is the proper court for the trial of the action.”  (See Brown v. Superior Court (1984) 37 Cal.3d 

477, 483.)  For venue to be proper in a county other than the county in which a defendant 

resides, the action must fall within a statutory exception.  (California State Parks Foundation v. 

Superior Court (2007) 150 Cal.App.4th 826, 833.) 

Section 395(a) provides in relevant part: 

[I]f a defendant has contracted to perform an obligation in a particular county, the 

superior court in the county where the obligation is to be performed, where the 

contract in fact was entered into, or where the defendant or any defendant 

resides at the commencement of the action is a proper court for the trial of an 

action founded on that obligation, and the county where the obligation is incurred 
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is the county where it is to be performed, unless there is a special contract in 

writing to the contrary. 

The California Supreme Court has explained:  “The section in effect says that ‘... all actions 

arising on contract shall be tried in the county in which the defendant resides, or in which the 

contract was made, unless the defendant has contracted specifically and in writing as to the 

county in which his obligation is to be performed, in which event such county is also a proper 

county for the trial of action.’”  (Dawson v. Goff (1954) 43 Cal.2d 310, 314-15, citing Armstrong 

v. Smith (1942) 49 Cal.App.2d 528, 532.)  Stated another way, “[t]he counties in which an action 

on the contract may be tried are two, that of defendant’s residence or where the contract is 

made, unless there is a special contract in writing to the contrary.”  (Dawson, 43 Cal.2d at 315; 

see also Mitchell v. Superior Court (1986) 186 Cal.App.3d 1040, 1045-46 [in an action founded 

on contract, “the general rule is that only two proper venues exist: the county where the contract 

was entered into (obligation incurred) and the county of defendant’s residence. A third proper 

venue will arise only when there is ‘special contract in writing to the contrary’”]; see also Code of 

Civil Procedure § 395.5 [“A corporation or association may be sued in the county where the 

contract is made or is to be performed”].) 

The burden of proof to negate proper venue in the county where the action is commenced is 

upon the party seeking to change venue.  (Mission Imports, Inc. v. Superior Court (1982) 31 

Cal.3d 921, 928.)  “[A]bsence of an affirmative showing to the contrary, the presumption is that 

the county in which the title of the action shows that it is brought is, prima facie, the proper 

county for the commencement and trial of the action.”  (Ibid.; Fontaine v. Superior Court (2009) 

175 Cal.App.4th 830; 836.)  The moving party may submit declarations containing admissible 

evidence in support of the motion to transfer venue.  (Mission Imports, 31 Cal.3d at 928.) 

It is the moving defendant’s burden to demonstrate that the plaintiff’s venue selection is not 

proper under any of the statutory grounds.  Thus, here defendant must show (1) that Contra 

Costa County is not where the contract was made; (2) that Contra Costa County was not the 

residence of the defendants at the time the action was commenced; and (3) that there is no 

“special contract in writing” specifying defendant’s performance was to occur in Contra Costa 

County. 

Here, as noted, there is nothing in the contract specifying the location of performance.  

Accordingly, if venue is to be laid other than in defendant’s home county, it must be on the basis 

that the contract was entered into in Contra Costa County.  Plaintiff so argues, and plaintiff is 

right. 

The place of the making of a contract is where the last act necessary to the validity and binding 

effect thereof is performed.  This “last act” is usually the acceptance of the offer.  (Braunstein v. 

Superior Court (1964) 225 Cal.App.2d 691, 696; 4 Witkin, California Procedure, Actions § 837 

(2020).)  This place of making is the place where the obligation of the defendant arises unless 

there is a special contract in writing to the contrary.  (Armstrong v. Smith (1942) 49 Cal.App.2d 

528, 533-34.) 
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Here, defendant has made no argument with respect to where the contract was made.  Plaintiff 

argues that the subject agreement was entered into in Contra Costa County because he 

“accepted the purchase agreement and signed the contract in Contra Costa [C]ounty”.  (Opp. at 

2:24-25.)  “A contract is made at the place where the offer is accepted.  The place of the 

contract is the place at which the last act was done by either of the parties essential to a 

meeting of the minds.”  (Commercial Casualty Ins. Co. v. Industrial Acci. Com. (1952) 110 

Cal.App.2d 83, 90.)  Plaintiff’s breach of contract claim is directed at the purchase agreement 

that he entered into on November 10, 2017.  (Complaint at ¶ 18.)  He alleges that he entered 

into that agreement through defendants’ online auction website using his office computer.  (Id. at 

¶ 11.)  Defendant offers no evidence or argument regarding where the contract was made, 

instead focusing on the location of performance and its place of residence.  However, if venue in 

a county other than the corporation’s principal place of business (i.e., “residence”) is proper, the 

fact that venue would also have been proper in defendant’s home county is no bar to 

proceeding in another proper county. 

All parties are informed that effective January 1, 2021, this case is reassigned to Department 7 
(Judge Baskin). 

  

20.  TIME:  9:00   CASE#: MSC20-01842 
CASE NAME: SAYRE VS CITY OF PINOLE 
HEARING ON DEMURRER TO COMPLAINT of SAYRE FILED BY CITY OF PINOLE 
* TENTATIVE RULING: * 
 
The City of Pinole demurs to plaintiff’s second cause of action for general negligence.  The 
demurrer is moot because plaintiff has filed a belated dismissal of that cause of action against 
the City. 
 
The Court notes with strong disapproval that plaintiff’s counsel failed to engage in the 
mandatory meet-and-confer process.  Presumably plaintiff has dismissed this count, rather than 
opposing this demurrer, because he recognizes that the City is right and his second cause of 
action is not viable against the City.  If so, the proper and responsible course would have been 
simply to stipulate to dismiss that cause of action as against the City, making this demurrer 
unnecessary.  Plaintiff in fact filed such a dismissal, but only on November 30.  Future violations 
of the same kind will invite sanctions. 
 
All parties are informed that effective January 1, 2021, this case is reassigned to Department 7 
(Judge Baskin). 
 

  

 


